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contract, is not treated as an amend-
ment of the contract; and

(iii) An amendment that increases
the amount of requirements covered by
the contract by reason of a change in
the method for determining such re-
quirements is treated as a separate
contract that is entered into as of the
effective date of the amendment, but
only with respect to the increased out-
put to be provided under the contract.

(g) Refunding bonds for output facili-
ties. Except as otherwise provided in
paragraph (h) or (i) of this section,
§§1.141-7 and 1.141-8 do not apply to any
bonds sold on or after November 22,
2002, to refund a bond to which §§1.141-
7 and 1.141-8 do not apply unless—

(1) The refunding bonds are subject to
section 1301 of the Tax Reform Act of
1986 (100 Stat. 2602); and

(2)(1) The weighted average maturity
of the refunding bonds is longer than—

(A) The weighted average maturity of
the refunded bonds; or

(B) In the case of a short-term obliga-
tion that the issuer reasonably expects
to refund with a long-term financing
(such as a bond anticipation note), 120
percent of the weighted average rea-
sonably expected economic life of the
facilities financed; or

(ii) A principal purpose for the
issuance of the refunding bonds is to
make one or more new conduit loans.

(h) Permissive retroactive application.
Except as provided in paragraphs (d),
(e) or (i) of this section, §§1.141-1
through 1.141-6(a), 1.141-7 through
1.141-14, 1.145-1 through 1.145-2, 1.150-
1(a)(3) and the definition of bond docu-
ments contained in §1.150-1(b) may be
applied by issuers in whole, but not in
part, to—

(1) Outstanding bonds that are sold
before November 22, 2002, and subject
to section 141; or

(2) Refunding bonds that are sold on
or after November 22, 2002, and subject
to section 141.

(i) Permissive application of certain reg-
ulations relating to output facilities.
Issuers may apply §§1.141-7(f)(3) and
1.141-7(g) to any bonds.

[T.D. 8757, 63 FR 3265, Jan. 22, 1998, as amend-
ed by T.D. 8941, 66 FR 4670, Jan. 18, 2001; T.D.
8967, 66 FR 58062, Nov. 20, 2001; T.D. 9016, 67
FR 59765, Sept. 23, 2002]
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§1.141-16 Effective dates for qualified
private activity bond provisions.

(a) Scope. The effective dates of this
section apply for purposes of §§1.142-0
through 1.142-2, 1.144-0 through 1.144-2,
1.147-0 through 1.147-2, and 1.150-4.

(b) Effective dates. Except as other-
wise provided in this section, the regu-
lations designated in paragraph (a) of
this section apply to bonds issued on or
after May 16, 1997 (the effective date).

(c) Permissive application. The regula-
tions designated in paragraph (a) of
this section may be applied in whole,
but not in part, to bonds outstanding
on the effective date.

[T.D. 8712, 62 FR 2302, Jan. 16, 1997]
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§1.142-1 Exempt facility bonds.

(a) Overview. Interest on a private ac-
tivity bond is not excludable from
gross income under section 103(a) un-
less the bond is a qualified bond. Under
section 141(e)(1)(A), an exempt facility
bond issued under section 142 may be a
qualified bond.

Under section 142(a), an exempt facil-
ity bond is any bond issued as a part of
an issue using 95 percent or more of the
proceeds for certain exempt facilities.

(b) Scope. Sections 1.142-0 through
1.142-3 apply for purposes of the rules
for exempt facility bonds under section
142, except that, with respect to net
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proceeds that have been spent, §1.142-2
does not apply to bonds issued under
section 142(d) (relating to bonds issued
to provide qualified residential rental
projects) and section 142(f) (2) and (4)
(relating to bonds issued to provide
local furnishing of electric energy or
gas).

(c) Effective dates. For effective dates
of §§1.142-0 through 1.142-2, see §1.141-
16.

[T.D. 8712, 62 FR 2302, Jan. 16, 1997]

§1.142-2 Remedial actions.

(a) General rule. If less than 95 per-
cent of the net proceeds of an exempt
facility bond are actually used to pro-
vide an exempt facility, and for no
other purpose, the issue will be treated
as meeting the use of proceeds require-
ment of section 142(a) if the issue
meets the condition of paragraph (b) of
this section and the issuer takes the
remedial action described in paragraph
(c) of this section.

(b) Reasonable expectations require-
ment. The issuer must have reasonably
expected on the issue date that 95 per-
cent of the net proceeds of the issue
would be used to provide an exempt fa-
cility and for no other purpose for the
entire term of the bonds (disregarding
any redemption provisions). To meet
this condition the amount of the issue
must have been based on reasonable es-
timates about the cost of the facility.

(c) Redemption or defeasance—(1) In
general. The requirements of this para-
graph (c) are met if all of the non-
qualified bonds of the issue are re-
deemed on the earliest call date after
the date on which the failure to prop-
erly use the proceeds occurs under
paragraph (d) of this section. Proceeds
of tax-exempt bonds (other than those
described in paragraph (d)(1) of this
section) must not be used for this pur-
pose. If the bonds are not redeemed
within 90 days of the date on which the
failure to properly use proceeds occurs,
a defeasance escrow must be estab-
lished for those bonds within 90 days of
that date.

(2) Notice of defeasance. The issuer
must provide written notice to the
Commissioner of the establishment of
the defeasance escrow within 90 days of
the date the escrow is established.

§1.142-2

(3) Special limitation. The establish-
ment of a defeasance escrow does not
satisfy the requirements of this para-
graph (c) if the period between the
issue date and the first call date is
more than 10% years.

(4) Special rule for dispositions of per-
sonal property. For dispositions of per-
sonal property exclusively for cash, the
requirements of this paragraph (c) are
met if the issuer expends the disposi-
tion proceeds within 6 months of the
date of the disposition to acquire re-
placement property for the same quali-
fying purpose of the issue under section
142.

(5) Definitions. For purposes of para-
graph (c)(4) of this section, disposition
proceeds means disposition proceeds as
defined in §1.141-12(c).

(d) When a failure to properly use pro-
ceeds occurs—(1) Proceeds not spent. For
net proceeds that are not spent, a fail-
ure to properly use proceeds occurs on
the earlier of the date on which the
issuer reasonably determines that the
financed facility will not be completed
or the date on which the financed facil-
ity is placed in service.

(2) Proceeds spent. For net proceeds
that are spent, a failure to properly use
proceeds occurs on the date on which
an action is taken that causes the
bonds not to be used for the qualifying
purpose for which the bonds were
issued.

(e) Nonqualified bonds. For purposes
of this section, the nonqualified bonds
are a portion of the outstanding bonds
in an amount that, if the remaining
bonds were issued on the date on which
the failure to properly use the proceeds
occurs, at least 95 percent of the net
proceeds of the remaining bonds would
be used to provide an exempt facility.
If no proceeds have been spent to pro-
vide an exempt facility, all of the out-
standing bonds are nonqualified bonds.
The nonqualified bonds must be deter-
mined on a pro rata allocation basis,
except that an issuer may treat bonds
with longer maturities (determined on
a bond-by-bond basis) as the non-
qualified bonds.

[T.D. 8712, 62 FR 2302, Jan. 16, 1997]
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